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EDITORIAL NOTES. 


THE AGITATION on the suoject of amending the constitution has not 
ceased with the defeat of the proposed amendments relating to the 
judiciary. The failure of the last legislature to agree to these amend- 
ments has aroused a feeling of impatience with the cumbrous method 
provided in the constitution, and a demand is heard for calling a conven- 
tion of the people to make a thorough revision of the organic law. A ‘‘Plea 


for a Constitutional Convention,” written by Thomas N. McCarter, Jr., 
was published in a Newark paper last month and has been taken up and 
repeated by the press. Judge McCarter recognizes the difficult that has 
always stood in the way of calling such a convention and proposes to 
obviate it by giving all the counties so many representatives that the 
smaller counties shall be able to protect themselves against any attempt 
to take away from them their control over legislation in the equal repre- 
sentation in the Senate. He suggests that the convention consist of 165 
members, 105 of these to be divided among the counties equally, five to 
each, and the remaining sixty to be composed of one from each assembly 
district, so that Essex and Hudson should each have ten and Cape May 
one. This would give thelargest counties a much larger vote than the 
smallest, and yet on a question of political power those which are 
reckoned as the smallest counties would have a small majority of all the 
votes. The plan would probably accomplish the purpose of gaining the 
assent and preserving the power of the smaller counties, but for this very 
reason it meets with opposition in the larger ones. The newspapers that 
have been most clamorous for a revision of our ‘‘antiquated constitution” 
are vigorous in their denunciation of any attempt to better the free ac- 
tion of the people and to save to the smaller counties their undue control 
of the affairs of this state. 

We must make up our minds to have one thing or the other. The 
larger counties cannot expect the smaller ones to go into a convention 
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in which they will be powerless to preserve their political equality in 
the Senate and if the larger counties are really in earnest in desiring a 
revision of the constitution they mast allow the small counties to have 
in the convention something like the power they now possess in the 
Legisture. It is not altogether true that the power of revising the con- 
stitution resides in the people of the state. This convention through 
which alone the people can act must be created by the Legislature and, 
while the Legislature could not limit the powers of the convention or 
control its action, it can provide for the representation of the existing 
political divisions and so preserve to the counties the power to protect 
their local interest without regard to the will of a majority of all the 
state. E. Q. K. 


Iv 18 unfortunate that any of the proposed amendments were agreed 
to by the last legislature. Those they did agree to are of no pressing 
importance. They would have kept very well till next year or the year 
after and by that time two successive legislatures might have agreed up- 
on amendment of the judiciary system, and now all attempts to revise 
this must be postponed for five years or until we can agree upon a con- 
stitutional convention. The need for a revision of the judiciary does 
not consist in the fact that it is antiquated or that it is copied after the 
eld English system or that other states have adopted new plans. Our 
system has grown up with our law and it has been adapted in its work- 
mg to the needs of modern life. Our chancery practice and our com- 


mon law practice are simple and more easy of operation than the mod- 


ern English system or the code practice of the other states. The only 
serious practical defect in our system is that the Court of Errors consists 
of some judges who hold the other courts and have too much to do to give 
due attention to cases on appeal, and of others who have not experience 
enough for the duties of their office. If we would dir2zct our whole at- 
tention to removing this defect we might accomplish the result and we 
would then have a system of courts which would be as good for the 
practical administration of justice as any brand new system would be 


likely to be. E. Q. K. 


Tue Court or Errors in a recent decision suggested a question 
which it did not decide A father in extremis, being about to execute 
his will making his three children his residuary devisees, stayed the ex- 
ecution in order to add a bequest to another person. One of the chil- 
dren without the knowledge of the others assured him that, if he would 
go on and execute the will as it was, his wish with regard to the intend- 
ed bequest would be carried out. On this assurance, he did execute 
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the will and died on the afternoon of the next day. The Vice-Chancel- 
lor held that the whole of the intended legacy must be deducted from 
tlie share of the child who had given the testator the assurance that it 
should be paid. The Court of Errors said the principle of the decision 
was right and had been recognized in Williams v. Vreeland, 32 N. J. 
Eq. (5 Stew.) 734, but that only one-third of the legacy should have 
been charged against the share of this child. (Yearance v. Powell, 37 
Atl. Rep. 735, July 1, 1897.) The court said: ‘ We think that the 
testater could not have supposed that Mrs. Yearance meant to agree 
that his wishes should be fulfilled even if it were necessary to that end 
that the whole of the bequest contemplated should have to come from 
her share of his estate. He accepted her assurance as binding the three 
devisees and remainder-men and not herself alone.” The question left 
undecided was whether the other devisees could be compelled to con- 
tribute to the payment of the bequest. The court said they had not 
considered this very interesting question because the other devisees 
were not before the court on this appeal; but that there were decisions 
holding that even in their absence. they might be bound by the assur- 
ance made for their benefit and that they proceed upon the theory that 
one of several devisees of a class represents all and that it would be a 


fraud on the part ot the others to accept the devise without sharing the 


burden. > E. Q. K. 


9 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


JUSTICE JOSEPH P. BRADLEY. 

It is well-known that in American social, political and professional life 
many of the brightest jewels which adorn the walks of life in the three 
circles above named have come out from the farm. Also in the marts 
of trade a constant stream of energetic men is filling up its ranks, and 
pushing aside almost all other classes ot persons born with less energy 
and vigor than these hardy sons of toil, which the virgin soil of this 
country seems to produce. 

Joseph P. Bradley came up from the American farm, one of those men 
who entered life in its lowly walks and was destined to rise until he came 
to be one of the brightest lights in the judicial firmament. He was born 
at Berne, near Albany, N. Y., March 14, 1813. He was the sixth in 
descent trom Francis Bradley and Ruth Barlow, of Fairfield, Conn., and 
was the oldest of eleven children. His parents were only nineteen years 
old at the time of his birth. ii ae 

- It is no stretch of the imagination to look back at this large family in 
the county of. Albany, endeavoring to eke out their existence by the 
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primitive’ moedés: of farming in. those days. The hours in summer for 
men were front four o'clock in the morning. and in winter for wouien. un- 
til ten-and eleven o’clock at night. The husband raised the wool which 
clethed the family, and: we can almost. now see Mrs. Bradley at her spin- 
ning wheel, spinning the wool for the garments which were to protect 
the members of her family from the rigors of the cold and frozen North. 
This was the mother’s love and devotion to her children. In addition 
to the scanty crops which the soil yielded, the primeval forests furnished 
the larger part of the support of the family in the shape of lumber, staves 
and charcoal. 

The three fundamental principles which underlie the character of this 
man, as I knew him, were: 

1. His great desire for study and research in every branch of learn- 
ing and science which offered enlightenment and usefulness to man. 

2. His great desire to labor. He was a man of incessant toil, from 
his cradle to his grave. His early struggle for self-existence and after- 
wards for his education had so schooled his whole body and mind, that 
idle hands or weeks of recreation found no place in his average daily 
life. I speak of this as I knew him, and this has no reference to what 
transpired after he reached the bench. In this connection, it is proper 
to say that his relations with the Joint Companies, the Camden and Am- 
boy Railroad and the Delaware and Raritan Canal, as their head counsel 
and chief adviser, required him always to be at call, which may have 
accounted for it in part. 

3. His third characteristic was that everything he undertook to do 
was an attempt on his part to do it alittle better than any one else could; 
that is, his ambition was to excel in everything he undertook to do. 
Keeping in view these characteristics, the unfolding of this man’s char- 
acter and career will be a useful lesson to all readers. 

At the early age of sixteen he had acquired sufficient education to 
take a school, which was the preliminary step to his entrance into col- 
lege, and, after tour years of struggle and at the age of twenty, in 1833 
he entered the sophomore class of Rutgers College and graduated in 1836, 
in that memorable class which contained Frederick T. Frelinghuysen, 
afterwards United States Senator, and Secretary of State; Cortlandt 
Parker, of Newark, for many years one of the leaders of the New Jer- 
sey Bar, and William A. Newell, a member of Congress and Governor 
of New Jersey and of the Territory of Washington. 

At graduation, Mr. Bradiey designed to enter the ministry, and, with 
this end in view, became the principal of the Academy at’ Millstone, 
Somerset county, N. J. While there, he changed his’ mind: and con- 
cluded to take up law as‘ his profession, and entered the office-ot Archer 
Gifford, a lawyer of considerable celebrity in Newark, who was the col- 
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leetor of the ‘Port of ‘Newark. Mr. Bradley, being appointed by‘him 
inspector of customs, thus received material-aid financially in his course 
ot study. ‘He was.admitted to the bar as an-attorney at'November term, 
1839, .and.as counsel at. the November term, 1842. 

Mr. Bradley early became a.marked man at the bar, and was‘ brought 
in to work out the tedious details of the alleged over-charges of the 
Joint Companies. It was in this employment that he laid the founda- 
tion stones for his future position as head counsel and chief adviser of 
the companies, until he was appointed to the Supreme bench of the'U. 
S. Supreme court. 

Mr. Bradley was employed in nearly all the great causes that came 
before our courts, on one side or the other, during his time. ‘I will not 
mention them in detail or by name, with the exception of two, which 
will be of interest to the bar. The first was the case of The State v. 
Donnelly, who had murdered Albert S. Moses, at the Seaview House in 
Monmouth county, August 1, 1857. Donnelly and Moses had been 
gambling, and Donnelly had lost at the game. Moses had the money, 
which he had won, concealed between the mattresses of his bed, and 
Donnelly assassinated him in the night and,sccured it. The trial in the 
Court of Oyer and Terminer was before Judge Vredenburgh. Counsel 
for the state were, Joel Parker, prosecutor of the pleas, and William L. 
Dayton, Attorney-General; for the defense, William Pennington and 
Joseph P. Bradley. Donnelly was convicted and the cause taken to the 
Supreme court, by writ of error, and there, for the first time, the ques- 
tion was raised as to whether the body of the prisoner did not follow the 
writ of error, and whether any step could be taken in the Supreme court 
unless Donnelly’s body was there present. The cause came on at the 
November term of the Supreme court, 1857, and is reported in 2 Dutcher 
463, and the application was a petition for a habeas corpus to bring up 
the body of the defendant. I was then in the court room. Joseph War- 
ren Scott, of New Brunswick, had been brought there to help argue this 
question, and also the sufficiency of the indictment. Col. Scott was then 
about eighty years of age. I remember him well; a stout man of full 
habit, long, owing white hair, superbly dressed, and, notwithstanding 
he had been out of practice for some years, he made a great argument. 
After it was over, speaking to Judge Haines about the argument, he said 
** Col. Scott was the most astute criminal lawyer in the state.” 

By the English common law, the prisoner had to be present at all 
stages of his trial, but it had not been the practice in this state for the 
prisoner to be present on writ ef error. The question was, whether we 
had a different common law in New Jersey, or whether former prisoners 
had waived their right. Mr. Bradley made a great argument on this 
question, and the court laid it over tor a few days, to examine the ques- 
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tion.. At the close of the argumént, tlie court adjourned for the day. 
I can now sée Chief Justice Green filing out of the courtroom in 
great haste and making his way to Clerk’s office. Half an hour later I 
dropped into the Clerk’s office, andfthe Chief Justice, with an assistant, 
was surrounded with ancient records. The motion for habeas corpus was 
denied, and the opinion of the Chief Justice will show how deep he 
delved into this question of right and practice. 

The next criminal cause to which I desire to refer was a very cele- 
brated case in the county of Warren. In the defense of persons indicted 
for murder, Mr. Bradley was celebrated for the great zeal and effort 
which he put forth in doing all that the human mind could suggest by 
way of defense, in order, if possible, to secure acquittal. He was em- 
ployed as one of the counsel to defend Rev. Jacob S. Harden, who was 
indicted at the April term, 1859, of the court of Oyer and Terminer of 
Warren county, for the murder of his wife by poison. Harden was a 
Methodist minister, so the church was also interested in the trial, which 
took place at Belvidere before Judge Whelpley, before he was appointed 
Chief Justice. James M. Robeson, prosecutor of the pleas, and Attor- 
ney-General William L. Dayton appeared for the state, and for the 
defense, David A. Depue, J. G. Shipman, Joseph P. Bradley and Ben- 
jamin Williamson. The trial was a long and exciting one. As the work 
done by pvison is in secret and concealed from open view, so the evi- 
dence of necessity must be largely circumstantial. In this trial, both 
Mr. Bradley and the judge became deeply interested, and after it was 
all summed up and the court came to charge the jury, Judge Whelpley 
became very emphatic in his charge, so much so that he rapped on the 
‘bench with his fist. This greatly excited Mr. Bradley and his whole 
nervous system was on fire, to think that the court had turned from an 
impassioned judge to the role of a prosecutor. But in the courtroom 
Mr. Bradley’s mouth was closed; in the tavern, however, he could sit 
at the table and rap his fist at the judge ‘and the army swore in 
Flanders.” I suspect that it was not Harden who was before the eyes 
of the judge, but the lifeless body of a wife, sleeping in the cold ground, 
and the cup of poison that had done the work. This was the subject 
matter which had aroused the judge, and it was the body of the victim 
that was rapping on the judge’s desk. 

I may relate an amusing incident which occurred in my own prac- 
tice. Mr. Bradley had been retained to assist me in the argument of a 
cause at Trenton. The cause was printed and ready for argument. 
The exhibits and papers in the case were somewhat voluminous, and my 
client desired that I should go to Newark and go over all the papers with 
Mr. Bradley, so that he would understand the case. An appointment 
was made. I went out to Newark, and found Mr. Bradley at his desk. 
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I laid the bundle of papers in the case down on his table, and,told him 
the desire of our client that we should go over. the papers in the, cause 
together. Mr. Bradley said we would first take up the case and talk it 
over, and look at the papers afterwards. I went over the case orally 
and explained the cause as fully as I knew how, and Mr. Bradley said 
he understood it fully. But the bundle of papers still laid on the table 
and the tape had not been untied, and Mr. Bradley said he did not care 
to examine the papers. I remonstrated and said: ‘*What can I say to 
our client on my return?” He got up out of his chair, picked up the 
bundle of papers, walked to the middle of the room and laid them 
down on the floor and stepped deliberately over them. He then picked 
them up and handed them to me, saying: ‘‘ You can say to our client 
that I have gone over all the papers in the cause.” This might not be 


a safe precedent for advising counsel to follow, unless endowed with 
gifts and preception equal to those of Mr. Bradley. 

He was a great mathematician and was the actuary of the Mutual 
Benefit Life Insurance Company of Newark. He never held office. 
But on one occasion, in 1862, he ran on the Republican ticket for a 
member of the House of Representatives, and he was defeated, with his 
party, in the district. He was always ambitious to be a judge. The 


office which he coveted most was to be the chancellor of the state. But 
the commissions went to other men. In fact, no Governor could have 
appointed him in New Jersey to a judicial position, owing to his connec- 
tions with the Joint Companies, which held large monopoly privileges 
and which had become very odious throughout the state and nation, but 
now happily abolished. 

When a vacancy occurred on the bench of the Supreme court of the 
United States, in 1869, all of Mr. Bradley’s friends concluded that his time 
had now come, and a very large number of the leading judges, lawyers 
and politicians of the state joined in a petition to President Graut for 
his appointment. Mr. Bradley himself became anxious to secure this 
prize, but the appointment did not come. And my belief is that he 
really owed his appointment to the efforts of Joseph F. Randolph, of 
Jersey City. He had been a member of Congress and a judge of our 
own State Supreme court. One day Judge Randolph came into my 
office and said *‘ we should plant a Jerseyman in the vacant seat on the 
U. S. Supreme court bench, and that Bradley was the man.” He said 
he knew how things were done in Washington and that it would require 
more than petition to secure the appointment. He suggested that we 
call a bar meeting, get up a strong set of resolutions, giving Mr. Brad- 
ley’s qualifications tor the office, and have the proceedings and resolu- 
tion sent to President Grant. This course was agreed upon and the 
meeting was called at my office. The judge suggested that both myself 
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and himself should draw up a set of resolutions, and, when the meeting 
was organized, each set could be read and we would select the best of 
the two. The meeting was duly called. As Judge Randolph was many 
years my senior, his resolutions were read first, and then mine. At the 
conclusion of the reading, Judge Randolph concluded my resolutions 
were the better for the purpose. They were sent to Washington, and 
on March 21, 1870, President Grant appointed Mr. Bradley an Associate 
Justice of the Supreme court. So we see on what slight events some 
momentous questions turn. 

Mr. Bradley had just entered upon his fifty-eighth year at the time of 
his appointment. I met him shortly after the appointment and, knowing 
his previous desires, said to him, ‘* Well, Mr. Bradley, the commission 
has come at last.” He replied, “‘yes, and that he was grateful to God 
that he had permitted him to live long enough for the commission to 
reach him.” I suppose he had in view Judge Dayton, who had died at 
fifty-seven years of age, Secretary Samuel L. Southard, who died at fifty- 
five years of age, and Chief-Justice Whelpley, who died at forty-six 
years of age. We can see that if he had dropped out as early in life as 
these three noted Jerseyman, the commission would never have reached 
him. As we look at the record of the United States Supreme court, we 
find that of all the men elevated to the bench only four were older than 
he, at the time of their appointment; and at the time of his death, of the 
fifty-three justices who had died before him, only fourteen served longer 
terms than himself. Notwithstanding he was regretting his advanced 
age at the time of his appointment, he sat upon the Supreme bench for 
nearly twenty-two years, and prepared and published about five hundred 
written opinions upon every conceivable branch of the law. 

With Judge Bradley there was “‘no royal road to learning”. He did 
not believe in flights of wit and upon favorable turns of chance to carry 
him through an emergency; with him nothing was satisfactory except a 
thorough preparation which was the result of constant toil. In those 
days, when the bar left home to attend the Trenton courts on Monday, 
they did not return home until Saturday, and the whole week was spent 
in Trenton and a good deal of the time devoted to work in the State 
Library. Charles J. Ihrie was at that time state librarian, a gentleman 
of the old school, and in his calling a prince. Mr. Bradley received large 
favors from him, for he had a night key to the library and always worked 
there at his will. Night after night Mr. Bradley all alone would toil at 
the books, in patience equalling a lone fisherman sitting all day on the 
banks of a stream, waiting for a bite. 

A fair illustration of his diligent toil is to be found in the opinion pre- 
pared by him in the case of Baeder v. Jennings, in the U. S. Circuit 
court for the District of New Jersey, and reported in 40 Fed. Reporter 
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199. The cause was argued before Justice Bradley in Washington at 
the October term, 1889, by Messrs. Garrison & French and Mr. Peter L. 
Voorbees for the plaintiff, and Mr. 1. W. Carmichael and Mr. Barker 
4Jummere, for the defendant. 

The action was an action of ejectment and the object was to ascertain 
what rights the Board of Proprietors of East Jersey still had or could 
claim over lands disposed of over two hundred years before, involving 
vast tracts, and now of untold value. The tract in question was located 
at Long Beach, in the county of Ocean and in East Jersey. The title 
was derived from the Proprietors of East Jersey, commencing in 1685, 
but mainly by two deeds to Dr. Daniel Cox in 1687 and 1689. A sur- 
vey was made October 7, 1691, for Daniel Cox by John Barclay, deputy 
surveyor, and was entered of record on the Proprietors’ books October 
7, 1691. His appointment as deputy surveyor could not be established 
by any recorded evidence; and, as he had made many surveys, involv- 
ing large tracts of land containing thousands of acres, the suit seems 
really to have been brought after a lapse of two hundred years to test 
these surveys, and ascertain whether the title to the lands did not still 
remain in the Board of Proprietors of East Jersey, and whether the 
present occupants had anything more than a possessory right or title to 
the land. 

In the investigation of the title. some seventy-one unrecorded deeds for 
lands in both of the Provinces became involved. The deeds were found 
in London and were recorded in the office of the Proprietors of West 
Jersey in 1754, in Book M of Deeds. As the mode of getting them on 
record was very novel, 1 give it here in the language of the judge: 
““The deeds in question were among a large lot of deeds and papers, 
seventy-one in number, which remained in the repositories of the West 
Jersey Society, in the Secretaries’ office in London, without having been 
placed on record, from the early part of William and Mary’s reign (1689) 
to the middle of the last century. They were then sent to this country to 
their agent here, after being registered and recorded in the office of a 
notary public in London, carefully identified by the oaths of the secre- 
taries and notary, taken before the Lord Mayor of London, and, by the 
oath of the captain of the ship that brought them over, taken before the 
honorable James Alexander and endorsed on each deed.” The titles 
were sustained by the court and the plaintiff in ejectment beaten. 

It will be remembered that at this time Judge Bradley was seventy- 
six years of age and within two years of the end of his life. When I 
first read this opinion, I was greatly impressed with the amount of time 
and labor bestowed upon it, and concluded that during the closing years 
of his life, Judge Bradley was ambitious of leaving behind him a valu- 
able historical paper on the land titles of New Jersey. But upona more 
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careful reading, | cannot discover any. other motive. than a desire to 
fully discharge a judicial duty which could not be conscientiously per- 
formed, without the, full investigation which the cause demanded, and 
which duty he did not shirk or evade. He took up the cause and worked 
at it with as much diligence (1 dare say) as he had given to his first 
cause and first opinion, when he -had a reputation to make as a judge. 

As an evidence of the early rise which this man made in his profes- 
sion and in the world of letters, it is only necessary to cite the fact that 
the degree of LL.D. was conferred upon him by Lafayette College, of 
Easton, Pa., when he had been only twenty years at the bar, in 1859. 

I have made no attempt to go into Judge Bradley’s judicial career. 
In addition to the land case above cited, I desire only to call attention 
to the trial of the Electoral Commission, which settled the title of Presi- 
dent Hayes in 1877 to the office of President, he being the Republican 
candidate, as against Samuel J. Tilden, who was the Democratic candi- 
date. In the Presidential election of 1876, upon the returns it was quite 
apparent that the question of who was elected President, could not be 
settled under the law and Constitution, and some other expedient had to 
be resorted to, or the question settled by force of arms or police protec- 
tion. The plan devised for its settlement was to select the Justices of 
the Supreme court of the United States holding the first, third, eighth 
and ninth circuits, and these four were to select a fifth commissioner 
from the remaining Justices of the court. The Senate was to appoint five 
commissioners, and the House of Representatives was to appoint five 
commissioners, and these fifteen commissioners were to settle the dispute 
to the office. The commission consisted of these persons: On the part 
of the Supreme court, Nathan Clifford of the first circuit, William Strong 
of the third cireuit, Samuel F. Miller of the eighth circuit, Stephen J. 
Field of the ninth circuit, and Joseph P. Bradley. On the part of the 
U. S. Senate, George F. Edmunds, Oliver P Morton, Frederick T. 
Frelinghuysen, Thomas F. Bayard and Allen G. Thurman; and Francis 
Kernan, appointed afterwards owing to the illness of Mr. Thurman. On 
the part of the House of Representatives, Henry B. Payne, Eppa Hun- 
ton, Josiah G. Abbott, James A. Gartield and George F. Hoar. It is 
quite evident that upon the formation of the commission it was agreed 
that there should be seven Democrats and seven Republicans, and that 
the selection of the fifteenth commissioner was to be left to *‘ chance,” as 
to his politics. The four Justices appointed Justice Bradley, who was a 
Republican. That placed upon the commission eight Republicans and 
seven Democrats. 

It is a remarkable piece of history that on this trial the fourteen com- 
missioners, selected according to their political views, voted in the com- 
mission according to their political principles. And if the fifteenth 
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commissioner was also expected, to vote according to his political views, 
then the solving ofthe: question of who would be the next President 
depended upon the selection of a Republican or Democratic Justice, by 
the four Justices, and Mr. Tilden or Mr. Hayes would have been Presi- 
dent in accordance with the selection made. Mr. Bradley has been 
greatly censured by Mr. Tilden’s friends:for his vote in the commission, 
but I can find-no just ground for the censure. If it was agreed to select 
fourteen partisans who were simply to become the will of their respec- 
tive parties, there would have been no use for the commission, as the 
question would have stood as the law had left it. It is quite manifest 
that the real question was to be settled, in a measure, by chance, and 
that chance was the selection and decision of the fifteenth commissioner 
from the Supreme court. How was the selection to be made? If the 
politicians could not agree, what better hope was there for the four Jus- 
tices? But here an agreement was a necessity, and the four were 
obliged to agree upon the fifth. Was he to be the strongest or greatest 
man left on the bench, or was the mode of selection to be made by writ- 
ing the name of one Justice from each political party on a slip of paper 
and deciding the same by lot? To think that this great question was 
decided by lot is revolting to the buman mind, and that the four Jus- 
tices of the Supreme Court would have resorted to it is not to be thought 
of fora moment. This mode of selection being disposed of, there was 
no other left except to select the man of the greatest ability ; one who 
was least likely to look at the question from a political view, and one 
who by nature and inclination would devote that plodding industry and 
patient investigation which, of necessity, would arise in working out the 
details of the elective returns trom the several states that were in dis- 
pute. Again, when the four Justices came together, they may all have 
said, after a canvas of the field, ‘‘ Bradley is the man,” as it had beon 
said seven years before. 

Again, Judge Bradley knew that he was likely to be the final umpire, 
owing to the high political excitement then existing. He went into the 
commission not as a partisan, for that was foreign to his selection, in 
his appointment, in theory at least, he was not to know Democrats or 
Republicans, but to sit as a judge. This he did, and his selection was 
the highest encomium that could have been cast upon him by his breth- 
ren on the bench, aud, if seven of the greatest men of the Democratic 
party voted one way, and seven of the equally great men of the Repub- 
lican party voted the other way, it only shows what great strength of 
character Justice Bradley possessed, when he was able to rise above 
them all and decide the cause in accordance with right and justice, as 
God gave him light to see the right. 

In order to place before the reader some of Mr. Bradley’s classical 
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composition, outside of his legal opinions, I have selected two para- 
gvaphs from an address delivered by him before the law students of the 
University of Pennsylvania, in 1884. The first paragraph quoted is as 
follows : 

‘As in the creation we may suppose that the light of the stars did not 
all burst upon man at a single moment, but came upon him from their 
distant chambers in successive beams, one after another, according to 
their recondite stations in space; so in the study of the law, one great prin- 
ciple after another comes to the yearning mind, and overspreads it with 
light and gladness; and many long years may elapse before one can feel 
that he has really mastered the law and fully obtained the ‘gladsome 
light of jurisprudence’ spoken of by Lord Coke.” 

And I also give his closing paragraph of the same address wherein he 
draws a picture of what a lawyer should be and it is equal to the pen of 
any writer. 

‘**To sum up all in one word, in order to be an accomplished lawyer 
it is necessary, besides having a knowledge of the law, to be an accom- 
plished man, graced with at least a general knowledge of history, of 
science, of philosophy, of the useful arts, of the modes of business, of 
everything, in fact, that concerns the well being and intercourse of men 
in society. He ought to be a man of large understanding; he must be 
a man of large acquirements, and rich in general information for he is a 
priest of the law, which is the bond and support of civil society, and 
which extends to and regulates every relation of one man to another in 
that society, and every transaction that takes place in it. Trained in 
such a profession and having these acquirements and two things more, 
which can never be omitted from the category of qualifications—incor- 
ruptible integrity and a high sense of honor—the true lawyer cannot be 
but the highest style of a man, fit for any position of trust, publie or pri- 
vate; one to whom the community can look up as a leader and guide; 
fit to judge and to rule in the highest places of magistracy and govern- 
ment, an honor to himself, an honor of his kind.” 

I close this paper by selecting the resolutions passed at the bar meet- 
ing held at Washington at the time of his death. The resolutions are 
as follows : 

** Resolved, That the members of the Bar of the Supreme Court of the 
United State desire to record their sense of the loss that has come to the 
profession and to the nation in the death of Joseph P. Bradley, Justice 
of this Court. 

‘* He brought to the bench long experience, great energy, strong and 
patriotic convictions, a scholarship as wide and varied as it was thorough 
and vast, and an unyielding courage. He was at the same time one of 
those rare characters in which vast learning is united with intense activ- 
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ity and business capacity; a master of mien as well as books, practical 
as well! as theoretical. 

“During his long service here, he has more than done every duty, 
growing constantly in his work and in the regard of his fellows and the 
nation, until, in the fulness of age, rounded and softened by years of 
judicial duty, gentle scholarship and labor for the people, he has passed 
away lamented by the bar, the bench and the country that he served; a 
life complete, with a large place in history among the ¢reators and: 
moulders of our national jurisprudence” 

And also a paragraph of the eloquent address delivered by Chief Jus- 
tice Fuller, when the resolutions and proceedings of the bar meeting 
weré presented to the court with a request that they be entered in the 
minutes of the court. Chief Justice Fuller in part said : 

“ Taking his seat upon this bench, conversant with every branch: of 
the law, and with a mind filled with the results of brooding over funda- 
mental principles in the vigils of many years, there is no ground for sur- 
prise that he has left a lasting impress upon the jurisprudence of his 
country. His opinions from the 9th Wallace to the 141st United States, 
numbering nearly five hundred, couched in pure, undefiled English, vig- 
orous but elegant, whether in the great domain of constitutional law, in 
cases at law or in equity, in admiralty, in patent causes covering the 
whole field of judicial investigation, whether involving the application of 
the subtle learning of the common law or the refined and equitable dis- 
tinctions of the civil, whether treating of the principles of social order, 
of civil and political liberty, the bases of forms of government or the im- 
mortal structure of his own, constitute a repository of statesmanlike 
views, and of enlightened rules in the administration of justice, resting 
upon the eternal principles of right and wrong, which will never pass 
into oblivion: an edifice which will remain even though time erase from 
its corner stone the name of the architect and builder. This is the ex- 
ceeding great reward of an illustrious magistrate, that his work in con- 
tributing to the progress and happiness of mankind, by the just enforce- 
ment of the laws, will last as long as humanity endures.” 


—————— ae 


NEW JERSEY COURT OF PRRORS AND APPEALS. 


(Abstracts of Recent: Opinions:) 


Malicious Prosecutton—Evidence—Refusal ta Pay Fare.—The plain= 
tiffs purchased tickets for passage on defendant's railroad from New 
Brunswick: to Perth Amboy, via‘ Rahway, the connecting point for Perth’ 
Amboy by abranch road: It was Suriday evening, and the tickets were 
bought after the agent’ had informed: plaintiffs that the last train left’ for 
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Perth Amboy at 9.36, that being the last train for the day: going in that 
direction. Upon their entering the train, the conductor punched their 
tickets and informed plaintiffs that the train did not stop at Rahway, 
but did stop at Metuchen, an intermediate station; that he thought they 
could make their train at Elizabeth, which was the next station beyond 
Rahway, and the extra fare would be, 16 cents. This they refused to 
pay, and the conductor thereupon informed them that he would put them 
off if they did not pay. This was before reaching Metuchen. They did 
not alight at the latter station, but pursued their journey to Elizabeth, 
without the payment of the additional fare, although the same was re- 
peatedly demanded, with threats to remove them from the train, or to ar- 
rest them in case of non-compliance. The plaintiffs knew that Rahway 
was the connecting point for their destination, and had travelled that 
route several times before. When the train arrived at Elizabeth, the 
conductor again demanded the extra fare, and, payment being again re- 
fused, he ordered the arrest of the plaintiffs by police officers, under sec- 
tions 18 and 19 of “An act respecting railroads and canals” (2 Gen. 
Stats., p. 2671). The plaintiffs were locked up for the night, and at the 
hearing the next morning, before a magistrate, were discharged, and 
thereupon they sued the defendant company for damages for malicious 


prosecution. Upon the trial, at the close of the plaintiff’s case, a non- 


suit was granted by the trial judge. To this ruling exception was taken. 
Held: (1) That as the declaration was in form one tor malicious prose- 
cution, and did not contain a count for false imprisonment, the proofs 
must show that the arrest was made maliciously and without probable 
cause, and the evidence failing to disclose the latter element of proof, the 
non-suit was right. (2) That regarding the action as one for false im- 
prisonment, as it was treated by the trial judge and by counsel on the 
argument, still the non-suit must be sustained, because it was the duty 
ot the plaintiffs under the law, to have either left the train at Metuchen 
and then look to the company for damages for the alleged misdirection, 
or to have paid the additional fare from Rahway to Elizabeth; and, hav- 
ing failed to do either, they became liable to arrest by the conductor, 
under said statute, for the offense of knowingly and willfully proceeding 
in a carriage of a railroad company beyond the distance to which the 
fare had been paid, without previously paying the additional fare for the 
additional distance, and with the intent to avoid the payment thereof. 
Stricker v. Pennsylvania R. Co. (Mr. James Parker for plaintiffs in er- 
ror. Mr. A. H. Strong for defendants in error). Opinion by HENDRICK- 
SON, J., June 28, 1897.. Maaig, C. J., CoLiins, GARRISON and Bogert, 
JJ., dissenting, because the statute is inapplicable to the facts of this 
case. D1xon, J., dissenting, for the like reason, and that the statute ap- 
pears to be unconstitutional. The court equally divided. 
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Appeal—Delermination of Recewwer—Evidence.—1. An: order of the 
Chancellor on appeal from the determination ‘of the receiver of an in- 
solvent corporation, under the eighty-second section of “An act concern- 
ing corporations,” is final and not interlocutory. 2.-Written contracts, 
in the absence of fraud or mistake, cannot be varied by parol testimony. 
Ellison v. Gray, Rec. (Messrs. E. A. & W. T. Day for appellant. Mr. 
H. W. Hayes for respondent). Opinion by Dayton, J., June 30, 1897. 

Municipal corporations—Railways—Summary removal—Notice—Reso- 
lutions —The city council of Cape May, by an ordinance, granted per- 
mission to a railway company to lay its tracks on certain streets, naming 
them, and also to construct all necessary switches and turnouts; held, 
that turnouts built in pursuance of such authority, unless it clearly 
appears that the authority has been exceeded, are not such an obstrue- 
tion of the streets as to warrant their summary and forcible removal by 
police intervention without notice or a hearing. 2. Notice, either 
actual or constructive, should be given to all who are interested, before 
the adoption of an ordinance, which affects and practically adjudicates 
property rights. An unreasonable ordinance will not be sustained. 3. 
A resolution by a city council, declaring the turnout of a street railway 
to be an unlawful obstruction, and directing the street committee to 
employ counsel and take legal measures to remove it, is not objection- 
able. The City of Cape May y. The Cape May, Delaware Bay and 
Sewell’s Point R. Co. (Mr. David J. Pancoast for plaintiff in error. 
Mr. Edward A. Armstrong for defendant in error.) Opinion by Nixon, 
J., July 1, 1897. 

Mortgages—Default in payment of interest—Waiver.—A being in- 
debted to B, executed a bond and mortgage to secure the payment ot the 
debt. One of the provisions contained therein was that the principal 
sum secured thereby should, at the option of the mortgagee, become im- 
mediately due and payable for failure to pay any installment of interest 
within thirty days after it had accrued. Held, that the fact that the 
mortgagee did not exercise his option the first time there was a failure 
to pay an installment of interest within the time limited, did not deprive 
him of the right to elect that the principal should become immediately 
due and payable on account of a subsequent default in the payment of 
interest. Industrial Land and Development Co. v. Post. (Mr. James 
Parker for appellants. Mr. E. B. Goodell for respondents.) Opinion 
by GuMMERE, J., July 14, 1897. 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions. ) 


Rescission of Contracts—Equitable Rules —Misrepresentation—“ Good 
as New”—Laches.—1. At law, moral fraud must be shown to have been 
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present in order to rescind a contract on the ground of a material repre- 
sentation, false in fact, on which the party to whom it was made haw re- 
lied. But, in equity, the plaintiff may succeed although the misrepre- 
sentation was innocent. 2. On the sale of a house, the representation 
that it was “as good as new,” while the assertion of an opinion, contains 
within it the assertion of a fact, viz., that the materials used: in rebuild- 
ing the house were not rotten. 3. The complainants being the vendees 
of premises containing a house represented to be new, or according to 
the defendant ‘‘as good as new,” entered into possession of the same, 
and, within two months after the purchase, knew that the house was not 
a new house; they were almost immediately obliged to repair because 
of the condition in which they found it; they replaced rotten timbers 
about a year after they bought; they continued to pay interest on the 
mortgage they assumed as part of the consideration, and on another mort- 
gage given for the purchase money, and, to pay the principal of one of 
them, they continued to lease the different floors of the property to ten- 
ants, and, in all respects, to deal with the property as their own, for 
nearly three years and a half after they knew of the falsity of the mis- 
representations. Held, such conduct ratified the transaction. Mary 
Eibel v. Auguste Von Fell. (Mr. Dixon for complainant. Mr. McEwan 
for defendant.) Opinion by Stevens, V. C., July 30, 1897. 

Mortgage Foreclosures—Offer to pay—Payment of money to Clerk of 
Court— Marshalling Securities.—1. When a mortgage securing payment 
of several bonds is in process of foreclosure, an offer to pay that one of 
the bonds which is held by the complainant and the costs of the pending 
foreclosure to date, accompanied by a demand for an assignment of the 
bond, is not such a tender as will step the running of interest or the ac= 
cruing of costs. 2. Such a demand can only be made in behalf of some 
person having an equitable right to stand in the place of the holder of 
the bond, and that right must be disclosed when the demand for assign- 
ment is made. 3. The demand must be made upon the holder or some 
person authorized to make the assignment. A solicitor employed to col- 
lect the bond by foreclosure of the mortgage, has no power to assign 
them and is not a proper person upon whom to make demand for an as- 
signment. 4. A payment to the clerk of the court, of moneys due in a 
pending suit, without a special order directing the payment to be made, 
is of no force unless some statute or general rule of court authorizes the: 
payment to be made. 5. The right of thesecond mortgagee to have the 
assets and securities marshalled so that a preceding mortgagee may be 
required to look first to the lands on which the second mortgage is not a 
lien is absolute against the mortgagor, and against his voluntary grantee 
of the lands on which the second mortgage is not alien. 6. The pur- 
chaser at a foreclosure sale under a second mortgage receives the title. 
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which the second mortgagor had at the time of the delivery of that mort- 
gage, and as attendant upon that title he takes the right which the second 
mortgagee received, to have the assets marshalled, and he may assert 
this equity against the subsequent voluntary and fraudulent grantee of 
the mortgagor. Josephine Whittaker, et als, v. Belvidere Roller Mill. 
(Mr. J. H. Dahlke for complainants. Mr. L. DeWitt Taylor, for de- 
fendant.) Opinion by Grey, V. C., Aug. 10, 1897. 

Dower— Estate durante viduatate—Election.—1. A devise to execu- 
tors in trust for one year to collect the rents and profits, the same to be- 
come a part of the residuum, and the yift limited over as follows: ‘ At 
the end of the said one year after my death (my wife still living and 
remaining my widow), then I order and direct my said executors to turn 
the said Broadway premises over to her, to have full care and charge of 
the said premises, during the term of ber natural life or so long as she 
remains my widow, she also to receive all collectible back rents due on 
said premises ;” and then an order to the executors to sell, and the pro- 
ceeds to go into the residuum; Held, that the trust in the executors 
ceased at the end of the year, and that thereafter there was a legal es- 
tate in the wife for life, which operated as a bar to dower, in the ab- 
sence of dissent. 2. A direction to executors to sell the testator’s real 
property, and give “a good and sufficient deed” means to give a good 
and sufficient title, free and clear.of dower; and the widow is put to her 
election between benefits under such will, and her common law right of 
dower. Cooper v. Cooper. (Mr. Grey, Attorney-General, and Mr. H. 
I. Budd, Jr., for complainant Mr. H. M. Cooper for defendants.) 
Opinion by Pitney, V. C., August 11, 1897. 

Insolvent Corporations—Rule to bar creditors—Collateral.—1. Pfeiff 
and Austin were the holders of fifty bonds of an issue of seventy-five 
$1,000 bonds, secured by mortgage on the real estate of an insolvent 
corporation. No sworn claim was presented on these bonds to the re- 
ceiver, but their existence and ownership were well known, and the re- 
ceiver had obtained an order to pay the interest due thereon out of the 
funds in his hands. Subsequently the real estate was sold by the order 
of this court free of the mortgage, and produced about $11,000, which 
was distributed among the bondholders and, of course, fell far short of 
paying their debt. An order limiting creditors was taken, and, after its 
expiration, Pfeiff and Austin applied to be admitted as creditors. It did 
not appear they had received notice of the order. Held, the rule was 
no bar to their right to participate in the distribution of personal prop- 
erty. 2. Little or no reliance is had upon the publication of the rule to 
bar creditors; but the court is particular to see that copies are mailed 
to all the creditors of the corporation, so far as they can be ascertained. 


18 
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3. Such a creditor having no notice of the rule, will be admitted on an 
equality with other creditors already admitted. 4. Borgfeldt & Co. 
held twenty-five of said bonds as collateral security for a $58,000 claim 
against the insolvent corporation, which latter claim had been duly 
proved, and a dividend received thereon. Held, that beyond a share in 
the proceeds of the sale of the mortgaged premises, they were not enti- 
tled as bondholders to be admitted as a creditor. Pattberg v. Pattberg. 
(Mr. W. H. Corbin for applicants. Mr. J. A. McCreery, contra.) Opinion 
by Pirnry, V. C., August 12, 1897. 

Deeds—Registry—Notice—F ailure to record mutual releases.—1. Three 
brothers, H., G. and C., owning a lot as tenants in common, executed 
mutual releases for a nominal consideration, in order to vest in each title 
in severalty to a divided one-third portion. The deed to C. was promptly 
recorded. Later C., for a consideration of $800, conveyed his plot to 
H. and G., who, three years after, executed a mortgage on the whole 
lot to the complainant. Next, one McComb recovered a judgment 
against C., and thereafter the mutual releases to H. and G. were recorded. 
There had been no actual possession of the lot by any of the brothers. 
Held, that the judgment was a prior lien on an equal undivided one- 
third part of the equal divided two-thirds of the whole. 2. The cireum- 
stances which are sufficient to put a party upon inquiry are not such as 
might excite the suspicion of an unusually cautious or curious person, 
but such as would arrest the attention of a person of average, cautious 
temperament and ordinary intelligence, and ordinary familiarity with 
the work of looking into titles. 3. The contract for a partition was fully 
executed by the execution and delivery of the deeds by each and all of 
the parties; there consequently was left no equity in H. and G. against 
. in respect of the land, that could be superior to the judgment. H.C. 
Tack Co. v. Melancthon S. Ayers et al. (Messrs. Rust and Humphreys 
for complainant. Mr. Stagg for defendants.) Opinion by Pitney, V. 
C., August 12, 1897. 

Waste--Infants—Estoppel—Costs and counsel fees.—1. The execu- 
trix, being the testator’s wife, was limited in expenditure to the income 
of the estate during her widowhood, with powers and immunities de- 
signed to protect her in the bona fide exercise of her discretion in mak- 
ing and continuing investments and otherwise managing the estate, and 
from responsibility from losses. She, however, assumed an unwarranted 
power over the estate, to dispose of it for the support of herself and 
children, (the latter being entitled to the reversion), in the style that the 
family had previously lived when the husband was alive. The children, 
on coming of age, filed a bill to enjoin the executrix from further man- 
agement of the estate, and for a receiver. Held, that the children were 
not estopped, although they themselves, while infants, had the benefit of 





COURT OF CHANCERY ABSTRACTS. 275 


the waste which had previously occurred. 2. The executrix having set 
up an unfounded claim, in this suit, to the complete control of the estate 
was not allowed costs and eounsel fees out of the estate. Emily P. Bent- 
ley, et al. v. Emma Bentley, et al. (Mr. Gilbert Collins for complain- 
ants. Mr. Cortlandt Parker and Mr. Earl Insley for the defendant.) 
Opinion by Pirney, V. C., August 21, 1897. 

Mortgages—After-acquired property—Purchase money— Equitable as- 
signment.—1. A mortgage intended to cover after-acquired property can 
only attach itself to such property in the condition in which it comes 
into the mortgagor’s hands. If that property is already subject to mort- 
gages or other liens, the general mortgage does not displace them, 
although they may be junior to it in point of time. It only attaches to 
such interest as the mortgagor acquires; and if he purchase property 
and give a mortgage for the purchase money, the deed which he receives, 
the mortgage which he gives, are regarded as one transaction, and no 
general lien impending over him, whether in the shape of a general 
mortgage or judgment or recognizance can displace such mortgage for 
purchase money. And in such cases a failure to register the mortgage 
for purchase money makes no difference. Registry laws are intended 
for the protection of subsequent, not prior, purchasers and creditors. 2. 
Executors were removed fron office, and a new executor appointed, who 
demanded of the removed executors the assets of the estate. As a part 
of these assets they handed to him a bond and mortgage, but did not 
execute any formal assignment of it. The new executor formally 
assigned the mortgage to the complainant. Held, that the complainant 
has standing in this court on a bill to foreclosure. Eugene F. Daly v. 
New York & Greenwood Lake Ry. Co., et al. (Mr. Joseph Anderson 
for complainant. Mr. Cortlandt Parker, Jr. for defendants.) Opinion 
by Pityey, V. C., August 21, 1897. 

Mortgages—Doweress’ right to redeem.—A widow in possession of a 
defined portion of premises, under ber right of quarantine, is entitled to 
redeem a mortgage on the premises for the protection of her estate. Ag 
between her and the owner of the fee the amount is to be apportioned 
upon the basis of the present value of her life interest. Margaret D. 
Merselis v. Thomas C. Van Riper, et al. (Mr. Eugene Stevens for the 
exceptant. Mr. Henry Traphagen, contra.) Opinion by Pirney, V. C., 
August 21, 1897. 

Beneficial and fraternal societies—Knights of Pythias— Unincorporated 
associations—Suability.—1. Money paid in as dues and assessments to a 
subordinate lodge of the Knights of Pythias is impressed with a trust, 
the terms of which are found in the constitutions of the Supreme, Grand 
and subordinate lodges, and the laws of the former and by-laws of the 
latter. 2. Where such subordinate lodge ceases to exist by the with- 
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drawai of all its members, the funds revert to the Grand Lodge within 
whose dominion the subordinate lodge is located. 3. Where an unin- 
corporated association has disbanded by the withdrawal of all its mem- 
bers before the filing of the bill of complaint, its name as a party defend- 
ant was, on motion, struck out of the bill. 4. Quere, do the statutes 
(Gen. Sts., p. 2588, sec. 324; p. 2592, sec. 342) warrantthe making of an 
unincorporated association a party to a suit in equity? Grand Lodge, 
K. P. v. Germaina Lodge, No. 50, K. P. (Mr. Hayhurst for complain- 
ant. Mr. Kalisch for defendants.) Opinion by Pitney, V. C., August 
21. 1897. 

Beneficial and fraternal societies—Knights of Pythias—Gift of funds 
—Effect of incorporation of subordinate lodge—Use of the German lan- 
guage.—1. A gift of all the funds of a subordinate lodge, Knights of 
Pythias, to an association owing no allegiance to the grand lodge, is a 
breach of the trust upon which the funds are held. Lady Lineoin Lodge 
v. Fiast, 7 Dick. 510, distinguished. 2. Schubert Lodge, K. of P., (a 
subordinate lodge) being an incorporated organization, the constitution 
and laws of the order not only define the terms of the trust upon which 
its funds are held, but also form a contract between the different mem- 
bers of the lodge. Such funds cannot be diverted from the purposes to 


which they are devoted without the consent of every individual mem- 


ber. 3. Ifa subordinate lodge of the Knights of Pythias had acquired, 
by contract with the Supreme Lodge, the right to continue the use of 
the German language in its proceedings, the breach of such contract by 
the Supreme Lodge in directing the discontinuance of the use of Ger- 
man as aforesaid would not justify the subordinate lodge in giving away 
its funds to an organization not belonging to the order. The most that 
could result would be that such statute ot the Supreme Lodge would be 
void, and need not be observed by the subordinate lodge. Schubert 
Lodge, No. 118, K. P., v. Schubert, K. U. V., et al. (Mr. DeWitt C. 
Bolton for complainants. Mr. W. B. Gourley for defendants). Opinion 
by Pirney, V. C., Aug. 21, 1897. 

Partition—Partnership property.—Where lands acquired by a part- 
nership or joint adventure are the principal objects of the joint enter- 
prise, and not an incident to some other object, partition will not be de- 
creed before the scheme of the enterprise has been carried out, or shown 
to be impracticable, citing Coleman v. Coleman, 19 Pa. St. 100. Fran- 
ces Craighead and husband vy. Ellen M. Pike and others. (Mr. C. L. 
Corbin for complainant. Mr. J. B. Vredenburgh for defendants). Opin- 
ion by Pitney, V. C., August 27, 1897. 

Insolvent corporations—Presentation of claims—Receivers’? duties— 
Estoppel.—1. A claim was presented to a receiver of an insolvent corpo- 
ration by M. A. R. for $10,000, and to the affidavit of claim were added 
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these words: ‘‘ Deponent further says, that an interest to the extent of 
$5,000 in said claim has been assigned by her to J. C. T., as collateral 
security, and this claim is presented on behalf of said T., as well as on 
her own behalf.” Held, that the receiver could not legally pay to M. A. 
R. a dividend on the entire sum of $10,000. 2. The receiver is not 
excused by the fact that T. did not, himself, put in a verified claim for 
the assigned debt within the time limited by the rule to bar creditors ; 
the claim by R. being plainly presented on behalf of both T. and R. 3. 
Under the circumstances of this case, the receipt of a dividend by T. on 
a separate claim, without objection, will not estop him in this proceeding 
against the receiver for the amount on his assigned claim overpaid to R. 
4. The same council acting for both T. and R, at the time of the pre- 
sentation of the claim by R., was subsequently waited on by R., who 
showed him the check of the receiver for the payment of the dividend 
on the entire claim, and asked him whether the moneys were hers, and 
the counsel, not giving the matter sufficient and serious consideration to 
lead him to perceive that a mistake had been made, replied affirmatively ; 
whereupon R. dissipated the moneys, and became insolvent. Held, that 
T. was not estopped from recovering the amount of the overpayment 
from the receiver, by the act of the counsel. The doctrine is that the 
party who commits the first blander has no right to anything more than 
ordinary care on the part of other parties to assist in correcting the mis- 
take. Joseph C. Todd v. Charles A. Meding, et al. (Mr. J. P. Osborne 
for complainant. Mr. Eugene Stevenson for Meding. Mr. John S. 
Barkalow for A. C. Roe.) Opinion by Prirvry, V. C., August 27, 1897. 

Equity practice— Opening decree.—1. Where a party having knowl- 
edge of her rights twice fails to assert them at the proper time, or to 
prove the essential fact upon which they are based (7. e. the community 
law of France), and having by her bill asked that her rights should be 
ascertained, and having stood by while they were adjudicated upon, and 
the subject of the adjudication awarded to others, will not be relieved 
by opening the decree and permitting proof to be taken. 2. A party 
having two separate and distinct rights in the same subject matter, who 
deliberately chooses to assert one of them in a suit at law or in equity 
without mentioning the other, after having her claim in that respect re- 
jected by the court, cannot afterwards resort to the claim which was 
omitted in the first suit. Maria M. Schweitzer, widow, et al., v. Execu- 
tors of John H. Bonn, deceased. (Mr. Ewald for petitioner. Mr. 
George G. Tennant, guardian, pro se). Opinion by Pitney, V. C., 
September 1, 1897. 
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NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Before GARRISON and GUMMERE, J.J.: 

Municipal corporations—Lighting districts—Statutes—Constitutional 
law—Elections.—1. A statute that is invalid because its enactment is 
not for the entire class mentioned in its title may be cured by an amend- 
ment that extends the operation of the act to the whole of the titular 
class. 2. A district composed of all or part of a township with its in- 
habitants, set off for the purpose of lighting its public streets, is a politi- 
eal division in the exercise of a govermental function to which the power 
to raise money by a general tax may be granted by the Legislature. 
3. The phrase “at any time” means “from time to time ” when requir- 
ed by the context. 4. The fact that the officers empowered to hold a 
special election were not sworn will not invalidate the result if neither 
fraud nor other harm be shown. David T. Smith et al. v. A. T. D. 
Howell, clerk, ete. (Mr. J. B. Hoffman for prosecutors. Mr. James E. 
Hays for defendant.) Opinion by Garrison, J., August 5, 1897. 

Notice—Judicial action.—A party, whose rights are to be directly af- 
fected by official action which is judicial in its character, is entitled to 
have an opportunity afforded him of being heard in relation thereto be- 
fore such action is taken. Stanley v. Chosen Freeholders of Passaic. 
(Mr. William Nelson for prosecutor. Mr. DeWitt C. Boltoa and Mr. J. W. 
Harding for defendants.) Opinion by GuMMERE, J., August 10, 1897. 


oo 7 


OPINIONS BY THE ATTORNEY-GENERAL. 


The first section of ‘An act concerning marriage licenses,” approved 
May 18, 1897, (P. L. 1897, p. 378,) provides that ‘no marriage shall 
take place or be performed in this state, where both the parties propos- 
ing marriage are non-residents of the state, until,” ete. By the eleventh 
section it is provided that “if any minister, justice or other person shall 
perform any marriage ceremony between parties one or both of whom 
shall not then be actual and bona fide residents of this state, without,” 
ete., ‘he shall be guilty of a misdemeanor,” ete. The Attorney-General, 
after noting these sections, is understood to have expressed the opinion 
that, where only one of the parties desirous of being married in the state 
is a non-resident, a license is necessary. 


On the question whether Sept. 28, the day of the special election for 
constitutional amendments, is a legal holiday, the Attorney-General has 
given an opinion in the negative. 





IN RE ESTATE OF SARAH A. PEDDIE. 


IN RE ESTATE OF SARAH A. PEDDIE, 


(Essex County Orphans Court.) 


Collateral Inheritance Tax— Adoption of under the laws of Connecticut, where she 
children.—Tha word “ children,” in the col- _ lived, is entitled tu the estate of her adopted 
lateral inheritance tax act, includes legally parents in New Jersey, free of the collateral 
adopted children. A child legally adopted inheritance tax. 


Application was made on behalf of the state of New Jersey for the 

payment of a tax of five per cent. upon a bequest made by the will of 
Sarah A. Peddie to her adopted daughter, Elsie Dean Peddie. The be- 
quest amounted to $721,175. 
- The legatee had been adopted by Mr. and Mrs. Peddie, at Hartford, 
Conn., in 1870, and all the requirements of the laws of Connecticut 
were observed in making the adoption. The agreement between Mr. 
and Mrs. Peddie and the parents of the child was properly recorded, and 
in it the former declared, ‘‘ she shall be the same to us in all respects as 
our own legitimate child, and shall inherit from us and from our estates, 
as though she was our own legitimate daughter and the issue of our 
marriage, and we agree that her name shall hereby be changed to the 
name of Elsie Dean Peddie.” 

Mr. Elvin W. Crane, on behalf of the state insisted, first, that the 
child had not been legally adopted, and secondly, that an adopted child 
was not one of the persons exempted by the statute from the tax. 

Mr. George F. Tuttle and Mr. Cortlandt Parker appeared for Miss 
Peddie. 

Fort, J., foand that the records and other proof showed that the 
child was legally adopted under the laws of Connecticut and then said: 

‘* The one question, therefore, is whether or not our statute, which 
exeinpts children from this tax, covers the case of children adopted. 

‘*The word ‘children’ in the statute is not qualified in any way. 
The statute contains no word limiting it to children born in wedlock. 
The word children, therefore, must be construed in this statute to em- 
brace a lawful child of the person trom whom property passed by will or 
under the intestate laws of the state. 

‘‘It is entirely within the power of the legislature to declare who 
shall be a lawful child for the purpose of inheritance. Inheritance is 
not a matter of birth. It is a matter of statute. Who shall be deemed 
a lawful child for the purpose of passing property in succession may be 
determined by the legislature. The word children, as used in the Col- 
lateral Inheritance Tax act, is used in its relations to the distribution, 
devise or descent of property only. Our statute with relation to the 
adoption of children declares that a child adopted shall be invested with 
every legal right, privilege, obligation and relation, in respect to educa- 
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tion, maintenance and the right of inheritance to real estate or to the 
distribution of personal estate, on the death of such adopting parent or 
parents, as if born to them in lawful wedlock. 

“The terms of this statute are very similar to those of the statute of 
Connecticut, under which the adoption in this case occurred. An order 
decreeing an adoption by our courts under our statute would be entitled 
to as much force in Connecticut as it was here. So with a Connecticut 
decree here, made under their statute. If the effect of the decree of 
their Probate court under their statute is to create the status of a child, 
then the statute here is the same. 

‘‘In my view, property passing to a child adopted under our statute 
would be exempt from the tax under our Collateral Inheritance Tax act. 
Such an adopted child is a child within the exemption of our statute. 
The Connecticut act hereinbefore quoted is even, if possible, more 
strong in its terms than ours. Their act declares the adopted child 
shall become the legal child of the adopting parents, ‘ with all the rights 
incident to a legitimate parent and child by blood relationship.’ No 
language could be stronger than this 

‘** The courts of this state are required to give force to this statute, as 
w® would if it were our own. I hold that, under the Connecticut statute, 
an adoption, as shown in this case, creates the relation of parent and 
child ; that a child so adopted is a child in law, with all the rights of a 
ehild with blood relationship; that such a child is within the descriptive 
word *‘ children,” as contained in our Collateral Inheritance Tax act, 
and that the tax here sought to be enforced against the estate of Sarah 
A. Peddie on the bequest to Elsie D. Peddie, her adopted daughter, can- 
not be sustained.” 


CHARLES S. STOCKTON, APPELLANT, v. GEORGE T. WARWICK, RESPONDENT. 


(Court of Errors and Appeals.) 


Accounting—Stay pending appeal—Patents. 


On motion to stay proceedings on an interlocutory decree in the Court 
of Chancery, directing an accounting between the parties under a con- 
tract for the payment of one-half the profits of the manufacture and sale 
of patented articles as compensation to the patentee for the use of the 


patents. 

Mr. Adrian Riker for the motion. 

Mr. George J. McEwan opposed to the motion. 

The opinion of the court was stated orally by 

Depve, J.: The rule is that no stay will be granted pending appeal 
upon an interlocutory decree for an accounting. I have never known a 
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case or heard of any precedent where such a stay was granted. The 
accounting was always allowed to proceed pending the appeal, and the 
motion must be denied. 
ae 
ABRAHAM L. GRAHAM, ADMR. v, CONSOLIDATED TRACTION COMFANY. 
(N. J. Supreme Court, June 1, 1897.) 


Damages—Fxcessive— Death of child—In for $5,000, in favor of the father, as admin- 
an action for the death of a child four years _ istrator. Held, excessive, and reduced to 
and two month: old, a verdict was returned $1,000. 


On rule to show cause, before Deptr, Vax Sycken and Lippix- 
coTT, JJ. 

Plaintiff’s intestate, a boy four years and two months old, at the time 
of the accident, was killed April 10, 1896, on York avenue, in Jersey 
City, by a trolley car of the detendants. The plaintiff is the father of 
the deceased, and the suit was brought under the statute for the pecu- 
niary loss resulting to the father by the death of his son. Verdict, 
$5,000. 

Mr. A. . Garretson for the rule, on the question of damages. The 
damages in the case are excessive. The statute has been interpreted to 
mean that the recovery is limited to the value of the child’s services to 
the father until the child arrives at the age of twenty-one, and no longer. 
This appears in the case of Telfair v. Northern R. Co, 1 Vroom 188, 
in the opinions of Chief Justice Whelpley, Judge Van Dyke and Judge 
Elmer, and in that case verdicts of $1,056 for the death of a boy thir- 
teen years old, and $936 for the death of a boy fifteen years old, were 
set aside as excessive. In a late case in this court, Miller, admr., v. 
Camden and Atl. R. R. Co., 20 N. J. Law Journal 19, Garrison, 
J., charged the jury to the same effect, and a verdict of $2,500 
for the death of a child six years old, of whom the mother testified that 
his services at the time of his death were worth from $1.50 to $2 a 
week, was held excessive, and plaintiff was allowed to take judgment for 
$1,500. Even that in the light of the Telfair case was excessive. In Leh- 
man, admr., v. City of Brooklyn, 29 Barb. 324, $1,500 for a child four 
years and one month old was held excessive. The court said: “ The 
child was four years and one month old. For the next ten years, had 
he lived, it may safely be said that he would have been a burden in place 
of a benefit pecuniarily to his parents, and for the next seven years after 
that, if educated to a profession or mercantile calling, or put to a trade, 
he would have done well, much better than the majority of lads, if he 
supported himself.” The younger the child the fewer the chances of 
his being of pecuniary value to his father. 

Mr. Frank M. Hardenbrook, contra, on the same question, cited Tif- 
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fany on Death, ete., p. 198; Am. and Eng. Enclyp. of L., p. 45 and 
notes. It is impossible to strictly compute the damages in such case. 
The matter is left largely to the judgment of the jury. Tiffany on 
Death by Wrongful Act, pp. 164-165, and notes; Klein v. Jewett, 26 N. 
J. Eq. 480; Solen v. C. P. R. R. Co., 13 Nevada 138, case of a child 
of seven years, $5,000 held not excessive. In Houghkirk v. D. & H. 
Canal Co., 38 Hun. 116, and affirmed in 92 N. Y. 219, the sum of $5,- 
000, girl six years old, held not excessive. In Ahern v. Steele, 115 N. 
Y. 203, verdict of $4,500 for death of six-year-old boy, held not exces- 
sive. Tilly v. Hud. R. R. Co., 29 N. Y. 252. Damages are not limit- 
ed to value of services during minority, Missouri Pac. Ry. Co. v. Pere- 
goy, 36 Kan. 424; Ry. Co. v. Compton, 75 Tex. 667; Birkett case, 
110 N. Y. 504; Potter case, 22 Wis. 612. 

Van SycKEL, J.:_ There was a question for the jury under the evi- 
dence as to the negligence of the company. The jury found for plain- 
tiff, and assessed the damages at $5,000. 

The damages must represent only the pecuniary loss of the father, 
and they are absurdly excessive. 

Unless the plaintiff elects to take one thousand dollars, the rule will be 
made absolute. If he accepts that sum, it will be discharged. 





WILLIAM S. CLEVELAND v. HARRY BUCWORTH. 
(N. J. Supreme Court, June 15, 1897.) 


District Courts—Appeal bond—Unnoted more proof than that of its mere execution, 
erasures—Judge’s right to refuse approval.—1, or may be subjected to proof destructive of 
A judge of a district court may decline to his security. 2. This rule applied to a bond 
approve an offered appeal bond if, upon its having an nnnoted erasure of a material 
face, it appears that the obligee in order to clause. 
enforce it may be compelled to produce 


On rule to show cause why a mandamus should not issue requiring 
the judge of the Second District court of the city of Newark to approve 
an appeal bond and allow an appeal. 

Argued at November term, 1896, before Justices Depue, MaGtr and 
GUMMERE. 

Mr. John H. Meeker for the rule. 

Mr. Edward S, Black, contra. 

Per CurtamM: Assuming that this court may, by mandamus, compel 
a judge of a district court to approve a particular appeal bond, present- 
ed to him upon a demand for an appeal from a judgment in his court, 
we are of opinion that no writ should issue to compel the approval of the 
bond in this case. 
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An appeal from a district court is to ne granted in the same way as 
appeals from justices’ courts. Laws 1892, p. 257. 

In granting an appeal a justice may, among other things, determine 
whether the bond presented appears to have been properly executed so 
as to furnish proper security to the other party. Tichenor v. Hewson, 
2J.8S. Gr. 26. 

The bond before us contains in its condition words which, if none 
were erased, would render it uncertain whether the judgment appealed 
from was a judgment of the district court or of a justice’s court. It is 
material that such a bond shoald fix and specify what judgment it ap- 
plies to. In this bond the words which might make it applicable to a 
judgment in a justice’s court appear to be erased. There is no note ap- 
pended to indicate that such erasure was made before its execution. 
If proved to have been made after, the alteration, being in a material 
part, would avoid the bond. 

An appellee is entitled to have a bond perfect on its face, or at least 
one which may not turn out to be bad. Sutphin vy. Hardenburgh, 5 
Hal. 288; Bell v. Quick, 1 J. S. Gr. 312. 

A judge of a district court may therefore properly decline to approve 
an offered bond, if upon its face it appears that the obligee, in order to 
enforce it, may be compelled to produce more proof than that of its exe- 
cution, or may be subjected to proof destructive of his security. 

In this case judge declined to approve the bond on account of the 
unnoted erasures. We do not think he ought to be compelled to reverse 
that decision. 

The rule to show cause will be discharged with costs. 


ee 


NOTES OF RECENT DECISIONS. 


The right of an attachment creditor to have a prior attachment set 
aside because it was without legal grounds, and based on a false affidav- 
it, and was permitted by the debtor to give a preference, was denied in 
Blaser Bros. v. First Nat. Bank (Ark.), 35 L. R. A. 765. 

But an attachment issued upon a debt not due was held, in Davis v. 
H. B. Claflin Co. (Ark.), 35 L. R. A. 776, to be subject to attack by a 
junior attaching creditor, where the statute did not authorize attach- 
ment for debts not due under the circumstances of that case. With 
these cases is a very extensive note reviewing the decisions on the 
right of creditors to question the validity of attachment. 


A corporate seal on a note which is negotiable in form is held, in 
Chase Nat. Bank v. Faurot (N. Y.), 35 L. R. A. 605, not to destroy the 
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negotiability of the instrument. A note to the case reviews the previous 
authorities on the effect of a seal on negotiability. 

The indorsement by the maker of a note which is payable to his own 
order is held,in Ewan v. Brooks-Watertield Co. (Ohio), 35 L. R. A. 
786, not to be an indorser in the legal sense of the term, but only a 
maker, and the note is held to be in legal effect payable to the holder or 
bearer. In such a case an indorsement in blank by another party be- 
fore the note is delivered is held to make the latter a prima facie surety 
of the maker. 


A person at a flag station at which there is no ticket office, who has 
signified an intent to get upon a passenger train that has actually stop- 
ped there, is held, in Western & A. R. Co. v. Voils (Ga.), 35 L. R. A. 
655, to be entitled to the rights of a passenger. 


The law as to contracts against public policy is held, in Doane v. 
Chicago City R. Co. (Ill.), 35 L. R. A. 588, to be applicable to a con- 
tract by which a street railway company purchases the consent of a ma- 
jority of the owners of the frontage on a street in order to secure from 


the common council permission to lay railway tracks therein. 


The legal capacity of a corporation to take property by will in excess 
of the amount prescribed by its charter is held, in Congregational 
Church Bldg. Soc. v. Everitt (Md.), 35 L. R. A. 693, to be a matter 
which cannot be questioned by heirs at law or next of kin but only by 
the state. 


A temporary breach of an insurance policy by increasing the hazard 
is held, in Traders’ Ins. Co. v. Catlin (IIll.), 35 L. R. A. 595, to leave the 
policy in force after the extra risk ceased, if this did not contribute to a 
subsequent loss. 


The right to reinstatement after forteiture of membersbip in a mutual 
benefit society for default of payments is held, in Carlson v. Supreme 
Council American Legion of Honor (Cal.), 35 L. R. A. 643, to be termi- 
nated by the death of the member without payment during the time 
allowed for reinstatement, and a subsequent tender by the beneficiary 
within that period is unavailing. 


The exemption of the books of a lawyer from execution is held, in 
Equitable Life Assur. Soc. v. Goode (Iowa), 35 L. R. A. 690, to exist in 
favor of a lawyer who gives some time to the work of his profession 
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which contributes to his support, even if he does not appear in court, 
advertise as a lawyer, or earn his living by services as a lawyer. 


Consequential damages for changing tne grade of a street after it has 
been opened and used on the natural surface as a grade line is_ held, in 
Blair v. Charleston (W. Va.), 35 L. R. A. 852, to be recoverable under 
a constitutional provision allowing compensation for property damaged. 


~~ 
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THEAMERICAN BAR ASSOCIATION, 


The Twentieth Annual Meeting of the 
American Bar Association was held at 
Cleveland in the last week in August. Every 
state and nearly every territory in the Un- 
ion is represented in the association, and 
one hundred and seventy-five members were 
present at this meeting. The president’s 
address on Wednesday morning was de- 
livered hy James M. Woolworth, of Ne- 
braska, and on Thursday morning the an- 
nual address was delivered by the Hon. 
John W. Griggs, Governor of New Jersey. 
Mr. Charles Borcherling, one of the vice 
presidents of the association presided at the 
meeting held on Thursday evening and in- 
teresting papers were read, one by Robert 
Mather, of Illinois, on “ Constitutional Con- 
struction and the Commerce Clause” and 
the other by Eugene Wambaugh, of Massa- 
chusetts, on “The Present Scope of Govern- 
ment”. Valuable papers were read at the 
meetings of the Section on Patent Law and 
the Section on Legal Education, and there 
was a good deal of interesting discussion. 
Beside Mr. Griggs, the members present 
from New Jersey were Charles Borcherling, 
vice president; Richard Wayne Parker, 
member of the general council; Alexander 
Grant and Edward Q. Keasbey, members of 
the local council and Judge J. Franklin 
Fort. 

Governor Griggs in his address gave a 
clear account ofthe methods of legislation 
in the American states and spoke earnestly 
of the wits of careless and hasty legislation, 
and made some wise and practical sugges- 
tion with respect to the remedies to be 
sought after. A part at least, of the address 





will appear in the next number of the jour- 
nal. 

The meeting closed with a good dinner at 
the Hollender Hotel. The members, ar- 
ranged in groups of eight, enjoved the good 
fellowship which long table will not allow. 

The speeches were excellent and the as- 
sociation was honored with the presence of 
the President of the United States and the 
Secretary of War. 





SOUTH JERSEY LAWYER ON JUS- 
TICES OF THE PEACE. 


The Camden lawyer who submitted the 
suggested justice of the peace act printed in 
the July JoURNAL has sent us the follow- 
ing communication, giving his reasons for 
outlining that proposed statute : 

Epiror oF N. J. L. J.: 

“ Being the author of the suggestions con- 
cerning the justice of the peace, which you 
published in the July number of the N. J. 
L. J. (20 N. J. L. J. 222) and noticing that 
in none of the comments which it has pro- 
voked have there been anything but special 
pleas advanced, none of which we think are 
well taken, we now give our reasons for the 
first suggestion offered; not forgetting by 
the way that there is always a difficulty in 
adjusting reforms to old conditions, so as to 
preserve the good that is in both. 

“The worst evils now to be found in the 
judiciary of this state are those which are 
practiced in the courts which are held by 
the justices of the peace, (and nothing done 
by man is without a tincture of the original 
sin) and we wish to be very sure that a 
practice is evil before we suggest a reme-- 
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dy. This evil is best shown by an illustra- 
tion. 

“ We will suppose a man walks into your 
office and informs you that he is under bail 
on a charge of assault and battery; that he 
has craved a hearing which will take place 
to-morrow at 2 P. M. before Justice Blank 
and he wants you to be there and do what 
you can for him. 

“Tf you are an old hand at this business 
you know at once that that justice wants to 
be paid for his services and it matters noth- 
ing what may be done or said, how guilty or 
how innocent your client, he will dispose of 
that case in such a way as to insure his fees 
if possible, and, unless you go to the justice 
and in some way insure him his lawful com- 
pensation, you had as well stay away and 
let the law gradually entwine itself about 
your client and his good name. And you 


further know, that if you go to that justice 
and leave a deposit with him to insure his 
fees, your client, no matter how guilty or 


innocent, unless it be a case attracting much 
public attention, will be discharged at the 
hearing. There is no use of talking about 
the lawyer’s murky morals, this is the con- 
dition which he meets every day. 

“So it does not matter which course you 
take, the result is evil and bad for society 
and it is all because of the uncertainty of 
the justice being paid for his services. 

“Then again, we have seen prosecutors 
of the pleas make political capital out of 
cutting the fee bills of justices. New Jersey 
is no pauper and needs no such assistance, 
And we have also seen justices, who have 
displayed considerable influence at about 
election day, get their bills approved with- 
out a question, when a careful examination 
of those bills would have revealed, not mere- 
ly some flagrant over-charges, but some 
veritable sham cases. And all because the 
justice’s compensation was subject to the 
caprice of some individual. 

“This has long since been remedied in 
the higher courts and it is now high time 
it was changed in the small cause courts, 

“ Now let us go into the grand jury room 
and watch things there for a term, when we 
will find that, from one half, in the coun- 
ties where there is a large city and a police 
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justice, to two thirds, in the rural counties, 
of the cases which come before that grand 
jury are there solely because the justice 
must either take his chances of getting paid 
by sending them in or get nothing for the 
services which he is compelled under the 
law to perform. These are all ignored by 
the grand jury, but the counties have to pay 
the cost of the witnesses, etc., and for the 
time of the grand jury just the same. And 
thus it is, if the justices of the peace were 
paid a fixed salary, they could in fact exer- 
cise the discretion which the law presumes 
they do at the hearing, without luss to them- 
selves, and not less than one half the ex- 
pense of running the grand jury would be 
saved outright to the county, besides the 
disagreeable part performed by the witnesses 
and the grand jurymen. And this does not 
include the vexation which many defend- 
ants have to endure against whom there is 
nothing. 

“Another instance. We will suppose that 
the client who walked into your office has 
been sued for a small bill, and he alleges he 
has a good defense. And now again the 
wise thing is to insure the justice his fee, 
But your client says he has “millions for de- 
fense but not a cent for tribute”. So you 
go with him before the justice at the return 
day, and attempt to get the justice to note 
your objections tu the proceedings upon the 
record, as your first move. Now the base 
ignorance which the average justice will 
display at such a time is most shocking, and 
you go back to your office and soliloquize in 
thus wise. 

“When our public schools were first 
started, any old fellow who wished could get 
the job as teacher, no matter about his 
knowledge or training. But nowadays no 
person need apply for the job of teaching 
the children of the king’s people, except he 
can show a certain fitness for the job. So 
once upon a time the judges of the higher 
court were selected because of their influ- 
ence, but now the king has learned better 
and no person need apply except he can 
show some previous training. And so also 
of the county courts. And why should the 
king’s people have their lives and property 
jeopardized by the ignorance of any old fel- 
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low who comes along, regardless of his 
learning or ability, when education stands 
knocking at every man’s door for entrance? 

“Appreciating the wisdom of adhering to 
institutions which are established and their 
virtues and vices known, and the danger in- 
cident to the trial of every new enterprise, 
we advocate the enlarging of the principal 
mow established and in practice at the ex- 
aminations now held by the Supreme court 
at Trenton. 

“We appreciate the difficulty of fixing 
the amount of the salary, but see nothing in 
the constitution to interfere with the prin- 
ciple of compelling each justice to submit to 
an examination before he shall be com- 
missioned or having him receive a fixed 
compensation for his services, just the same 
as the judges of the higher courts now do, 
especially as they are all the same class of 
officers and the same kind of learning is re- 
quired in each instance, and there is only a 
difference in amount. 

“MEMBER OF THE CAMDEN CounTY Bar.” 

Dated Aug. 11, 1897. 


KISSING THE BOOK, 


It is generally assumed that “kissing the 
book” is, or at any rate was until recently, 
a necessary part of the legal ceremony of 
oath taking. This assumption is, however, 
probably not justified. It would appear 
that the most ancient form of swearing in 
the Christian Church was to lay the hand 
apon the Gospels and say, “So help me God 
and these Holy Gospels.” This seems to 
have been the usual ceremony accompany- 
ing a judicial oath until, at all events, the 
end of the sixteenth century, for Lord Coke 
says: “It is called a corporal oath, because 
he (the witness) toucheth with his hand 
some part of the Holy Scriptures.” Coke 
says not one word about kissing the book. 

When the practice of kissing the book be- 
gan is, says the Law Journal, undetermined. 
It has been stated that this form was first 
prescribed as part of the ceremony of tak- 
ing the oaths of allegiance and supremacy. 
It is interesting, and may be significant, to 
note that Shakespeare only once alludes to 
the practice of kissing the book, and on that 
occasion turns it into ridicule. 
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the origin of the practice, there can be no 
doubt that kissing the book was the cere- 
mony usually accompanying the taking of 
an oath in an English court of justice in the 
seventeenth century. But in 1675 there 
occurred a case which is of some import- 
ance. It appears that on a jury trial Dr. 
Owen, Vice-Chancellor of Oxford Universi- 
ty, being called as a witness, refused to be 
sworn in the usual way, by laying his right 
hand on the book, and afterwards kissing 
it, but he caused the book to be held open 
before him, and he raised his right hand, 
The jury, doubting what credit they ought 
to give to his oath, the matter was referred 
to the Chief Justice, who ruled that Dr, 
Owen “had taken as good an oath as any 
other witness.” And then the Chief Justice 
added an observation which in “ Cowper’s 
Reports,” in “ Macnally on Evidence,’ and 
elsewhere, is misquoted as follows: “If I 
were to be sworn I would kiss the book.” 
Now that is not at all what the Chief Jus- 
tice said. The words in Siderfin’s report 
are these: Il dit si il fuit destre Jure il 
voilt deponer sa main dexter sur le liver 
mesme. Thus the Chief Justice says not 
one word about kissing the book.—Pall 
Mall Gazetle. 


MASTERS IN CHANCERY, 





The following have been appointed Mas- 
ters in Chancery: Francis J. Blatz, Mary M. 
Steele, Joseph E. Stricker, John T. Van 
Riper, Robert R. Watson, Frederick J. 
MacMahon, William Early, W. Gordon Wil- 
liams, Charles E. Tindall, M. Wallis Dixon, 
Neilson Abeel, D. Trueman Stackhouse, Jr., 
Florance Garrison Toran. Examiner: 
Robert Williams. 


UNDERSTANDS THE MORIGAGE 
BUSINESS. 





A story is going the rounds of the press 
of a man who knows how to mortgage cows. 
The man is a farmer, and recently a consta- 
ble called on him for the payment of a note 
secured by chattel mortgage. 

The farmer was obdurate and gave no 
sitisfaction that he would ever pay the 
note. Finally the constable said: 

** Well, I’ll have to take the eleven cows 
named in the mortgage.” 
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“Oh, no, you haven’t got a mortgage on 
eleven cows on this farm.” 

“Why, yes I have’’ And the constable 
pulled out a copy of the mortgage and read 
as follows: 

“* One red and white cow, one cow spotted 
red and white, one red cow with white spots, 
one cow with white spot in forehead, one 
red cow with two white hind feet, one white 
cow with red spots on side, one white and 
red cow, one red cow with two white fore- 
feet, one white cow with red spot on 
shoulders, one red cow with white spots on 
hips, one white cow spotted with red.’ 
Now, how do you like that?’ continued the 
constable. 

“Oh, that’s all right; I see you've got 
eleven mortgages on my old red and white 
cow; there she is down in the pasture; the 


boys will go and help you catch her!” 





APPOINTMENT OF U. S. COMMIS- 
SIOPERS, 


U.S. District Court Julge Andrew Kirk- 
patrick, under the law approved by Con- 
gress May 28th, 1896, appointed, June 29, 
the following as U.S, Commissioners for the 
District of New Jersey, the appointments 
being for four years: Alfred A. Van Hoven- 
burg, Paterson; William Paterson, Perth 
Amboy; John Whitehead, S. Howell Jones 
and Samuel 
Rowe and Isaac Romaine, Jersey City; Ed- 
ward Russ, Hoboken; Frank P. McDermott, 
Freehold; J. Willard Morgan, and James 
W. Scott, 


Cassedy, Camden, and Lewis 


Trenton. 


CHANGE IN FIRM, 


The well-known law publishers, Banks & 
Brothers, of Albany, N. Y., July Ist made 
the announcement of a change in their firm. 
The old firm, which was carried on by Mr. 
David Banks and Mr. A. Bleecker Banks, 
has been dissolved and a new co-partnership 
formed and Mr. Lawrence Green and Mr. 
David Banks, Jr., have been admitted into 
the new firm. 





BOOK NOTICES, 


THE NEGOTIABLE INSTRUMENTS LAW as en- 
acted by the Legislaiures of New York, 
Connecticut, Colorado and Florida, from 


| for suggestions and criticisms. 


F. Bigelow, Newark; Linsly | 





THE NEW JERSEY LAW JOURNAL. 


the draft prepared for the Commissioners 

on Uniformity of Laws. The full text of 

the law as enacted with copious annota- 
tions. By John J. Crawford. Baker, 

Voorhis & Co. New York, 1897. 

In 1895 the Conference of Commissioners 
on Uniformity of the Laws instructed the 
Committee on Commercial Law to have pre- 
pared a codification of the law relating to 
billsand notes, The matter was referred to 
a sub-committee, who in turn employed Mr. 
Crawford to draw the proposed law. The 
draft of this proposed law, with notes, was 
submitted to the sub-committee and printed 
copies thereof were sent to each member of 
the conference and to many prominet law- 
yers and law professors, with an invitation 
Subsequent- 
ly this draft was amended and changed by 
the commissioners, and has since been 
passed and become a law in New York, 
Connecticut, Colorado and Florida. The 
law consists of three hundred and thirty-two 
sections and to almost every one of these 
sections cases have been cited. In some in- 
stances notes have been added to the cita- 
tions, and the publication thereof is one of 
special and practical value not only to the 
lawyer but to the banker and business man. 
The head note of each section is printed in 
bold type, and so far as the printer and 
bookmaker are concerned they have added 
what they could to make the work valuable. 
A schedule of laws repealed and when they 
take effect has been added, and also a good 
index and table of cases. The book con- 
tains one hundred and forty-four pages. 


GENERAL DIGESTAMERICAN AND ENGLISH. 
Quarterly Advance Sheets. No. 3 to. 
April, 1897. Lawyers’ Co-operative Pub- 
lishing Co. Rochester, New York. 

This is the usual issue of the Advance 
Sheets of this series of Diges‘s, and we find 
it quite as useful as its predecessors. One 
can never appreciate the value of a digest 
of this kind unless he is hard pressed for 
time, and then the advantage of finding all 
the recent decisions brought down and di- 
gested in a handy form to within so very re- 
cent a period as April, 1897, isso great that 
he cannot well do without it thereafter. 
The Digest contains about seven hundred 


pages. 





